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Any person aggrieved by this Order-In-Appeal may file-an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision ap._plication to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : '
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(i) In case of any loss of goods winere the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processir.g of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or.territory’ outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India: -
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duty.

S g o U e @ garfaw g, ofid @ g WRA A wHg WA 9% H fawd

ififrem (F.2) 1998 BRI 109 T g fy U B

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under andsuch order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. .
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The above application shall be made.in duplicate in Form No. EA-8 as speéified under
Rule, 9 of Central Excise {Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as presp'ribed under Section

. 35-EE of CEA, 1_944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.2007— where the amount
involved is-Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal, ;
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- To the west regional bench of Customs, Excise & Service Tax Appellate‘jTribunar (CESTAT) at
coo2M Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
- other than as mentioned in para-2(i) {a) above. . '

-
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The appeal to the Appellate Tribunal shallstle filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place-
where the bench of any nominate public sector bank of the place-where the bench of
the Tribunal is situated. : ’
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T geeRIfTaR 1970 s B -1 & et FeiRe Py SRR s
» aﬁﬁmnﬁmamﬁa%ﬁwmﬁmﬁﬁmaﬁwqﬁmﬁmoﬁ
'Wwﬁmwmm@|

One copy of appliéétidn or O0.1.0. as the case may be, and the ord‘ér of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as pre_scribed under scheduled-| item
of the court fee Act, 1975 as amended. '
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited; provided that th.e_ pre-
deposit amount shall not exceedRs.10 Crores. It may be noted that the pre-deposit Is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded™ shall include:
(cxxx) amount determined under Section 11 D;
(cxxxi) amount of erroneous Cenvat Credit taken; -
SRR (cxxxii) amount payable under Rule 6 of the Cenvat Crgdit Rules. *
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« U Ay,
3“‘“""'”52"“,, In view of above, an appeal against this order shall lie before the Tribunal on payment of .
A;/;)c\)f the duty demanded where duty or duty and penalty are in dispute, or penalty,. where
nal

y alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Savita Containers Pvt. Ltd.',»‘r-v .-
© Plot No. 330, Road No.6, Phase-I, GIDC Kathwada, Ahmedabad "
(hereinafter referred to as the appellant) against Order in ‘Original No.
01/CGST/Ahmd-South/AC/PMC/2021  dated  80.12.2021  [hereinafter

referred to as “/mpugned order’] passed by the Assistant Commissioner, =

CGST, DivisionV, Commissionerate : Ahmedabad South [hereinafter

referred to as “adjudicating authority’].

9.  Briefly stated, the facts of the case is that the appellant were holding

Central Excise Registration No. AAICS2000HXMO001 and engaged in the
manufacture of goods falling under Chapter 39 and 48 of the First Schedule
to the Central Excise Tariff Act, 1985. During the course of CERA audit of
the records of the appellant for the period from F.Y.2014-15 to F.Y. 2017-18
(up to June, 2017), it was observed that the appellant was collecting freight
from their customefs and was also charging VAT on the amount of freight.
It appeared that és per VAT law, the point at which VAT is collected is the
point of sale and since VAT is collected on freight also, the point of sale will
be the place where the goods are-delivered. In such cases, the ownership of
the goods transfers at the customer’s place and hence, it appeared that the
freight charges are required to be added to the transaction value. It
appeared that in terms of the provisions of Section 4(1)(a) of the Central
Excise Act, 1944 and Rule 5 of the Central Excise Valuation (Determination
of Price of Excisable Goods) Rules, 2000 (hereinafter referréd to as the
Valuation IRules), the freight charges collected by the appellant was
required to be added to the assessable value and central exeise duty was
required to be paid 'on the freight charges collected by them. It was observed
that the appellaﬁt had during the said period collected freight c¢harges
amounting to Rs.44,21,09/- on which Central Excise duty amounting to

= x55,51,217/- was not paid by them.

5
O ('“ig CENTR,, %‘,,,
N

xe_\




’ F No.GAPPL/COM/CEXP/1 02/2022
B T g ‘M ,

3. The appellant was, therefore 1ssued a Show Cause Notice bearing No.
V.48/CERA/LAR-114/H.M.No.03/17-18.«dated 09.04.2019 wherein it was
proposed to : |
a) Demand and recover central excise duty amounting to Rs.5,51,217/-
-under Section 11A (4) of the Central Excise Act, 1944.
b) Recover interest under Section 11AA of the Central Excise Act, 1944.

c¢) Impose penalty under Section 11AC (1) (¢) of the Central Excise Act,
1944.

4.  The SCN was adJud1cated vide the impugned order wherein the
demand of central excise duty was confirmed along with interest. Penalty

equivalent to the central excise duty confirmed was imposed.

5. Bemg aggrleved with the impugned order, the appellant have filed the

present appeal on the following grounds :

i. The freight charges shown in their invoices are related to direct
delivery to M/s.Leamak Healthcare, who is customer of their customer
M/s.ITC Limited. The goods were delivered to M/s.ITC at factory gate

‘and simultaneously delivered to M/s.Leamak Healthcare, as directed
by M/s.ITC and the transactions are covered under the same invoice.
The invoice also indicates delivery from their factory. These vital facts
are not considered by the adjudicating authority.

1. - Even under VAT law, by virtue of Sectioni19 of the Sale of Goods Act
also, the property in goods was transferred at the factory gate only as
the contract intended it to be transferred at factory.

1.  The adjudicating authority failed to interprel the definition of
transaction value as it is clear from the definition itself that the price
payable for sale of the goods are only to be considered for payment of
~central excise duty. The transportation incurred for delivery to the
customet of their customer cannot be treated as price payable by their
customer in relation to the goods sold by them.
iv. The freight charge for delivery to the customer of their customer was

“not at payable to them in connection with the goods sold. Therefore,
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they have separately charged freight in their invoices which has no

relation with the sale of goods. The freight charges separately

indicated in the invoices do not attract central excise duty.

The adjudicating authority has not considered their submission that
Section 4(1) (a) is applicable and that Section 4(1)(b) is not applicable.

They do not have any other place of removal and, therefore, Section

4(1) (b) is not applicable. |
The adjudicating authority has mistakenly considered that they had
relied upon Section 4(1)(b) of the Central Excise Act, 1944. They had

on the contrary clearly indicated that the said section is not applicable

in the present case.

The adjudicating authority has also failed to consider the term ex- .

works price. It was submitted by them that in the purchase order the
net price/ex-worlés price of the goods are clearly mentioned. They had

specifically explained that the price of the goods at factory gate is

- available in the purchase order.

The adjudicating authority has. failed to consider the correct
arithmetic despite clear and detailed explanation that the demiand is
on the basis of wrong arithmetic provided by CERA audit and W.ithout
considering the figures reflected in their ledger. |

They had specifically stated that the freight collected in F.Y. 2014-15
is Rs.10,13,223/-, in F.Y.2015-16 it is Rs.5,79,562/- and in F.Y. 2016-

16 it is Rs.1,61,470/-. Thus, the actual total freight amount is

Rs.18,15,085/- while the freight considered by CERA audit is
Rs.44,21,093/-. Thus, the excess freight amount of Rs.26,06,008/-

resulted in excess demand of Rs.3,25,749.88 instead of RS.2,25,467.11.

However, the same was discarded Ey the adjudicating authority

‘without any reason and without verifying the books maintained by

them.

The adjudicating authority has failed to consider the applicability of

Rule 5 of the Valuation Rules and it was concluded that the provision

- of the said Rule is clear and they had made wrong interpretation.
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réliance_ upon the judg‘ ent in the case of Goodyear India I.td. Vs.
Commissioner of Central Excise, Delhi-TV — 2014(301) ELT 0410 (Ti.-
Del.). '

The adjudicating authority has ignored the basis of the demand that
the CERA audit officers noticed from their ER-1, sales invoices and

ledgers that they had collected freight from their customers. The only

obligation in their part was to file ER-1. Central Excise invoices and
ledgers were not required to be submitted to the department. There
was 10 suppression on their part. |
The netice was issued under Section 11A(7A), but this section is
applicable only if the demand issued for the subse'ciuent period is same
as mentioned in earlier notice. However, no notice was issued to them
on such ground for earlier period.

The adjudicating authority has also failed to appreciate that they had
properly disclosed all the information from time to time through ER-
I returns. If they intended to suppress the information or evade
central excise duty, they would not have mentioned the freight
amount in the invoices. :

The adjudicating authority has also failed to consider the judgments
in the case Commissidner of Cus. & C.Ex., Nagpur Vs. Ispat Indusfcﬁes
Ltd. — 2015 (0324) ELT 0670 (SC); Paper Products Ltd. Vs. CCE,
Mumbai-III - 2016-TIOL-73-CESTAT-MUM. -

The matter of penalty is governed by the judgment in the case of
Hindustan Steel Ltd. — 1978 ELT (J15)

Personal Hearing in the case was held on 18.11.2022. Shri Bindesh I

Shah, Advocate, appeared on behalf of appellant for the hearing. He

‘. reiterated the submissions made in appeal memorandum. He submitted

copies of decisions of CESTAT| and Hon’ble Supreme Court in case of Ispat
Industries — 2015 (10) LCX 008 during the hearing.

.

Appeal Memorandum and the material available on records. The issue

I have gone through the facts of the case, submissions made in the
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the appellant are liable to pay central excise duty on the freight amount
collected by them from their customer. The demand pertains to the period from

FY.2014-15 to F.Y. 2017-18 (up to June, 2017).

8. It is observed that the Valuation of excisable goods is in terms of Section :

4 of the Central Excise Act, 1944 and sub-section (1) reads as under :

“Where under this Act, the duty of excise is chargeable on any excisable
goods with reference to their value, then, on each removal of the goods,
such value shall- ,
(a) in a case where the goods are sold by the assessee, for -
delivery at the time and place of removal, the assessee
and the buyer are not related and the price is the sole
consideration, be the transaction value;
(b)  in any other case, including the case where the goods are
not sold, be the value determined in such manner as may
be prescribed.”

8.1 It would also be relevant to refer to Rule 5 of the Central Excise
Valuation (Determination of Price of Excisable Goods) Rules, 2000, which

reads as :

“Where any excisable goods are sold in the circumstances specified in
clause (a) of sub-section (1) of section 4 of the Act except the circumstances
in which the excisable goods are sold for delivery at a place other than the
place of removal, then the value of such excisable goods shall be deemed to
be the transaction value, excluding the cost of transportation from the place
of removal upto the place of delivery of such excisable goods.”

8.2 Ifind that for determining the includiblity or otherwise of freight charges
in the assessable value, it is crucial to determine the place of removal of the
goods 1.e. the place Where the goods are sold. Place of removal is definéd under

Section 4(3) (c) of the Central Excise Act, 1944, the same is reproduced below :

“(c) “place of removal’ means-

(1) a factory or any other place or premises of production or
manufacture of the excisable goods; '

(ii) a warehouse or any other place or premises wherein the
excisable goods have been permitted to be deposited w1thout
payment of duty,

(ili)  a depot, premises of a con51gnment agent or any other place or
premises from where the excisable goods are to be sold after
their clearance from the factory,

from where such goods are removed;”

8.3 . The appellant have contended that the goods were sold by them on ex-

works basis to their customer and that the delivery of the goods was made at
the premises of the customer of their customer. The departmenf has on the

“mothgrdhand placed reliance upon the fact that the appellant were paying VAT

>,
0‘\ tEN7q4 P-




F No.GAPPL/COM/CEXP/102/2022

in terms of the VAT law, the pomt at Whlch VAT is collected 1s the point of sale.
The demand of central gxcise duty has bgen raised against the appellant based
on the only ground that the appellant are paying VAT on the freight amount.
The adjudicating authority has held at Para 24.3 of the impugned order that
“Since the VAT is collected on freight also, the point of sale will be the place

where the goods are delivered”, I do not find any merit in this finding of the
adjudicating authority. When the place of removal has been defined in the
Central Excise Act, 1994 under Section 4(3) (o), rehance upon VAT law for
determmmg the place of removal is not legally perm1381b1e Considering that
the goods are sold on ex-work terms, the place of removal-in the present case

would be the factory gate of the appellant.

8.4 Ifindthat the department has not refuted the contention of the appellant
that the goods sold by them to their customers were ex-works. Without
establishing the fact that the actual place of removal was the premises of the

customer, it is not permissible to include freight in the assessable value of the

‘goods cleared by the appellant.

9. .I find that the issue involved in the present appeal is covered by the
decision of the Hon’ble Supreme Court in the case of Commissioner of Cus. &
C.Ex., Nagpur Vs. Ispat Industries Ltd reported at 2015 (324) ELT 670 (SC)
wherein the Hon’ble Supreme Court had held that :

“23. ltis clear, therefore, that on and after 14-5- 2003, the position as it
obtained from 28-9-1996 to 1-7-2000 has now been reinstated. Rule 5 as
substituted in 2003 also confirms the position that the cost of
transportation from the place of removal to the place of delivery is to be
excluded, save and except in a case where the factory is not the place of
removal.

33. Ashasbeen seen in the present case all prices were “ex-works”, like
the facts in Escorts JCB’s case. Goods were cleared from the factory on
payment of the appropriate sales tax by the assessee itself, thereby
indicating that it had sold the goods manufactured by it at the factory gate.
Sales were made against Letters of Credit and bank discounting facilities,
sometimes in advance. Invoices were prepared only at the factory directly
in the name of the customer in which the name of the Insurance Company
as well as the number of the transit Insurance Policy were mehtioned.
Above all, excise invoices were prepared at the time of the goods leaving
the factory in the name and address of the customers of the respondent.
When the goods were handed over to the transporter, the respondent had
no right to the disposal of the goods nor did it reserve such rights
inasmuch as title had already passed to its customer. On facts, therefore,
it is clear that Roofit’s judgment is wholly distinguishable. Similarly in
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" Commissioner Central Excise, Mumbai-IIT v. M/s. EMCO Ltd., this Court
re-stated its decision in the Roofir Industries’ case but remanded the case
to the Tribunal to determine whether on facts the factory gate of the
assessee was the place of removal of excisable goods. This case again is

wholly distinguishable on facts on the same lines as the Roofit Industries
case.”

10. I find that facts involved in the present appeal are similar to that”™
involved in the case before the Hon’ble Supreme Court.'The.goods in the
present case have been sold by the appellant on ‘Ex Works’ basis and cleared
on the basis of Central Excise Invoices and also Central Excise duty and VAT
have been paid by the appellant. Since the goods are sold on ex-works basis,
the title of the goods pésses on to the buyer of the goods at the factory gate of
the appellant. In view thereof, the freight charges for transportation of the
goéds from the place of removal to the destination of the buyer where the goods

are to be delivered are not includible in the assessable value of the goods.

10.1 In view of the provisions of Section 4 of the Central Excise Act, 1944,
Rule 5 of the Central Excise Valuation (Determination of Price of Excisable
Goods) Rules, 2000, the material on record and the judgment of the Hon’lﬂe |
Supreme Court, I am of the considered view that the adjudicating éuthority
has erred in ofdering inclusion of freight charges in the assessable value and

consequently confirming the demand for Central Excise duty.

11. Inview of the above discussions, I set aside the impugned qrder for being

not legal and proper and allow the appeal filed by the appellant. O

12, 31dIcThell SaRT gof 1 1S 37dTer T TN TeRT SRR oIk & TohaT STIcm &l

The appeal filed by the appellant stands disposed of in above terms.

(Akhiles%gKumar ) wveri.

Commissioner (Appeals)
Attesfed: ‘ Date: 22.11.2022.

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.
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BY RPAD / SPEED POST
To

~

"M/s. Savita Containers Pvt. Litd., ' Appellant
.Plot No. 330, Road No.6, Phase-I
GIDC Kathwada, Ahmedabad

2

The Assistant Commissioner, Respondent
CGST, Division- V, '
- Commissionerate : Ahmedabad South.

Copy to: v :
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.

3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
(for uploading the OIA) :
A Guard File.
5. P.A. File.
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